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	Syndicate Property Group

	RESPONSIBLE AUTHORITY
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	Amelia Van Lint & Anthony Ventura

	SUBJECT LAND
	55 David Street, Preston

	WHERE HELD
	Melbourne

	BEFORE
	Christina Fong, Member

	HEARING TYPE
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	DATE OF HEARING
	22 February 2016

	DATE OF ORDER
	3 March 2016

	CITATION
	


Order

1 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil & Administrative Tribunal Act 1998, the permit application is amended by substituting for the permit application plans, the following plans filed with the Tribunal:

	· Prepared by:
	Archedge Design

	· Drawings:
	TP1 to TP6 Revision E VCAT Issue

	· Dated:
	1.12.2015

	· Landscape Plan
	By John Patrick Pty Ltd dated January 2016.


2 The decision of the Responsible Authority is affirmed.
3 In permit application D55/2015, no permit is granted.
	Christina Fong Member
	
	


APPEARANCES

	For Applicant
	Robyn Gray, town planner, ARG Planning. She called Valentine Gnanakone, traffic engineer, to give evidence.

	For Responsible Authority
	Michael Dietrich, town planner, Windsor Planning.

	For Respondent
	Amelia van Lint in person.


INFORMATION
	Description of Proposal
	Four double storey attached dwellings, with two facing David Street and two facing South Street, Preston. Dwelling 1 (D1) and D2 face David Street and provide two bedrooms each. A double garage off South Street is the car parking provision for these two dwellings. There is no internal access within the land from these car spaces to the dwellings.

D3 and D4 face South Street. They provide one bedroom each. A single garage is provided for D4. No car parking is provided for D3. The proposal, hence, seeks reduction of one car space. 

All dwellings have a ‘reverse’ living arrangement, that is the living/dining/kitchen is on the first floor and bedrooms on the ground floor. Private open space is by means of a balcony. 

	Nature of Proceeding
	Application under Section 79 of the Planning and Environment Act 1987 – to review the failure to grant a permit within the prescribed time
.

	Zone and Overlays
	General Residential Zone (GRZ2) and Development Contribution Plan Overlay.

	Permit Requirements
	Clause 32.08-4, for the development of two or more dwellings in the zone, and 52.06 for reduction in the provision of car parking.

	Relevant Scheme, policies and provisions
	Clauses 11, 15, 16, 19, 21.03, 22.02, 55, 52.06, and 65.

	Land Description
	The site is on the south-east corner of David and South Streets, Preston. It is regular in shape, with a frontage of 11.28 metres to David Street, a frontage of 33.53 metres to South Street, and a site area 378 sq m.  A single storey weatherboard bungalow occupies the site.

The site abuts a 3 metre wide laneway at the rear and to the west. This laneway has been closed by a roller door. Although the site presently accesses its parking area from the laneway, it is not possible for the proposal to rely on this laneway for access, an option preferred by Council. 
Adjoining the land to the west is a single storey bungalow (respondent’s dwelling) at No. 53 David Street, and to the south a recent double storey dwelling with an open carport in the front setback area at 23 South Street.

Although single dwellings are still the dominant manner of residential development, there are medium density developments in the area in both David and South Street. Opposite the site to the northwest is a group of townhouses at No. 15 David Street. There are others which are in the format of side-by-side and tandem arrangements. Directly opposite the site at the southwest corner of David and South Streets is a place of worship, with an open car park accessed from South Street and a building that is single storey and domestic in scale.

	Tribunal Inspection
	28 February 2016.


REASONS

What is this proceeding about?

1 This is a review against Council’s failure to grant a permit within the prescribed time for a development of four double storey dwellings and reduction in car parking. Were it in a position to determine the application, Council would have issued a notice of refusal. The grounds of refusal would have been failure to comply with Clause 22.04 with regard to design; failure to comply with Clause 55 in the areas of neighbourhood character, street setback, site coverage, landscaping, access, parking location, side and rear setback, daylight to existing windows, overshadowing, common property and site services; unreasonable impact on amenity of neighbouring property at 53 David Street; and overdevelopment.

2 Despite the substitution of plans at the hearing, Council remains opposed to the proposal.

3 The issues of this review are the proposal’s design response to the neighbourhood character of the area, amenity impact on adjoining dwellings and the location of car parking.

Is the design an acceptable response to the planning and physical context of the site?

4 The location of the site is within easy walking distance to the tram line in Plenty Road and the commercial properties in Bell Street.

5 The purpose of the General Residential Zone is to provide housing diversity, moderate housing growth and respect for neighbourhood character.

6 Clause 21.03 (housing) sets out the housing direction for Darebin. The Strategic Housing Framework Map of this clause distinguishes the locations for substantial housing, incremental housing and minimal housing change areas.

7 Council advised that the site is in the Incremental Change area. An incremental housing change area is one where an area has the capacity to accommodate a moderate level of development over time, and

… It is expected that the general character of Incremental Change areas will evolve over time as new yet modest types of development are accommodated. Incremental change Areas generally display one or more of the following characteristics:

· A diversity of housing stock, diversity of lot sizes and a more varied neighbourhood character. Typically areas include some medium density and small apartment development, but the predominant dwelling stock is single to double storey dwellings.

· Have some stand-alone or small cluster of heritage sites, including along strategic corridors, however, are generally unaffected by extensive heritage recognition.

· Are located:

· Within an 800 metre walkable catchment of an activity centre

· Generally within an 800 metre walkable catchment of train, tram or Smartbus services.

8 To facilitate the right type of development, this policy recommends, for an incremental housing change area:

· To be generally consistent with the character of the area and responsive to varying local conditions, allowing for moderate housing growth and diversification over time;

· low scale medium density housing that respects existing neighbourhood character, particularly in areas that are in proximity to shops, facilities, services and transport.

9 This clause also recommends the application of the Neighbourhood Character Precinct Plans.
10 Clause 22.02 (Neighbourhood Character Policy) applies to residential development in the General Residential and Neighbourhood Residential Zones. It is policy to assess a proposal against the preferred character statement and design guidelines of the Darebin Neighbourhood Character Study & Precinct Guidelines 2007.

11 In this 2007 study, the site is in Precinct B4. The preferred neighbourhood character is:

The variety of architectural styles in this precinct will be retained and enhanced through thoughtful restoration and maintenance. Infill development will be consistent with the scale and setbacks of surrounding dwellings and respect the style of period buildings through the use of complementary materials and detailing. Dwellings will continue to be set within established gardens with vegetation that combines with street trees to create leafy streetscapes.

This will be achieved by

· Retaining Victorian, Edwardian and Interwar dwellings where they contribute to the valued character of the area.

· Designing new dwellings that interpret elements of Victorian, Edwardian or Interwar eras in a contemporary manner, while respecting existing period architecture.

· Maintaining the single storey scale in streetscapes where this predominates.

· Respecting the predominant front and side setbacks of nearby buildings.

· Keeping front fences low and preferably transparent.

· Ensuring front gardens are kept free of car parking structures.

· Encouraging additional planting in all gardens across the precinct. In smaller gardens, selecting species that are appropriate to small planting areas.

· Increasing street tree planting in parts of the area lacking street trees.

12 The design guidelines for this precinct recommends maintaining the building rhythm of the area, setting back the front façade substantially if in a single storey area, one crossover per site, articulating the form and facades of buildngs, and fencing to reflect those in the area.

13 Council did not support the proposal and listed the following deficiencies:

· Failure to retain the canopy tree at the rear of the land;

· The extent of building form in the development failing to strengthen the garden setting sought for the area;

· Limited opportunity for planting beyond the front setback area;

· The extent of crossovers in South Street further reduces the opportunity for planting in South Street;

· Failure to take advantage to use the laneway for access; and
· The upper level setback negligible and contrary to neighbourhood character policy for a recessive façade and upper floor.
14 On the other hand, Ms. Gray submitted that the site is on the border with an ‘Area of Urban Intensification’ in the Framework Plan at Clause 21.01-6 (Plenty Road). In her view, the design of the development is respectful of the predominant scale of the area, and is a contemporary architectural response to the surrounding Edwardian/Victorian/Interwar buildings. To her, a double storey scale is an acceptable scale for an inner-urban residential context.

15 She further submitted that the built form is articulated and the double storey mass broken down by upper level setbacks, varying façade treatments, reduced floor to ceiling heights and roof pitch which is substantially similar to the adjoining single storey dwellings.

16 With regards to a garden setting for the development, she submitted that the application proposes substantial landscaping as demonstrated in the circulated landscape plan prepared by John Patrick, and that removal of the tree at the rear is replaced by new planting. She noted that surrounding development displays limited front and rear setback for planting.

17 With regard to interface with adjoining dwellings, she submitted that the design is appropriate to the site context which is comprised of small rear yards and dwellings close to side boundaries.

18 My inspection of the site and area reveals that the site is in an established residential area still dominated by single dwellings. Within easy walking distance is Plenty Road where trams run, and Bell Street, both busy main roads. Lots in the area are smaller than the standard suburban lots created in the 1920s and onwards. The frontage of the land is 11 metres and a site area of 378 sq m. Lots in Livingston Street nearby are smaller, many comprising of single fronted lots with single fronted Victorian cottages.

19 A two storey scale is typically suburban and found in the area, such as the single dwelling to the south at No. 32 South Street and the group of town houses at the northwest corner of David Street and South Street. The design of the dwellings presents one large building to each street, observing the building rhythm of the area. Despite the guidelines for development in the Character B4 area to have recessive first floors for the front facades, this is comparable with double storey sheer walls of No. 32 David Street to the south. 
20 As an interface with adjoining dwellings, the site has one abuttal to an adjoining dwelling: the single storey bungalow dwelling at No. 53 David Street. The other adjacent dwelling is 32 South Street, which is separated from the site by a laneway, which in turn acts as a buffer between the site and 32 South Street.

21 With regard to 53 David Street, Ms. Van Lint submitted that older character buildings in the area are being restored, which are typical of David and South Streets. To her, the amount of building in this proposal would result ‘in the loss of neighbourhood character’, and that construction on the boundary as proposed is not a characteristic of the area.

22 The proposal is for four dwellings for a relatively small lot of 378 sq m. D3 and D4 are located in the second half of the land. The alignment of D3 approximates the extent of the house at No. 53, but the built form of D4 is against the open verandah and secluded private open space of No. 53. This is the most sensitive interface.

23 The ground floor of D4 is setback 1.2 metres from the common boundary with no. 53, and the first floor setback 1.55 metres, with the stairwell setback 1.7 metres. As a neighbourhood character interface, this is not respectful.

24 The two storey height and scale close to the common boundary and opposite the sensitive secluded private open space of 53 David Street is not, in my view, a transition of building scale expected for a site in an incremental change area. If a permit were to issue, the first floor of D4 needs to be further recessed.

25 To require a further setback of the first floor of D4 would have viability consequence for this dwelling. This floor is an open area of 4.8 x 6.2m, accommodating all the living areas and kitchen of the dwelling and already compact. If this is the only downside, a modification to this room is possible, albeit an even more compact floor. 

26 There are other shortcomings in the design.

Provision of Car parking and location of car spaces

27 The proposal is for four double storey dwellings, two of which provide two bedrooms and two single bedrooms. Clause 52.06 requires one car space for each dwelling. The proposal provides one double garage for D1 and D2, the two bedroom units, and one single garage for D4. D3 has no on-site parking. Access is from two new crossovers off South Street, one at double width and one at a single width.
28 Mr. Gnanakone’s evidence is that there is enough on-street car parking in the immediate area to provide for the shortfall of one space, and noticing the availability of public transport in the area such as the tram service in Plenty Road 90 metres west of the site, and bus services in Bell Street 260 metres south of the site.

29 My inspection of the site on a Saturday morning confirms that there are on-street parking spaces available in the immediate area, although both the unrestricted and restricted spaces can be described as well used.

30 I accept Mr. Gnanakone’s evidence that there is reliable and convenient public transport and availability of on-street spaces, reasons as adequate to reduce the car parking requirement by one. At the same time, the proposal involves loss of two on-street spaces in South Street along the frontage of the site to this street. The proposal thus involves the reduction of one car space and loss of two on-street spaces.
31 I next turn to the location of the propose car parking spaces which I consider as unsatisfactory.

32 The car spaces for D1 and D2 are in a shared double garage. This garage is off South Street. The entries to these two dwellings are from David Street. There is no internal access from these spaces to the dwellings; that is, residents have to walk from the garage in South Street along the footpath of South Street, then around the corner to David Street along the footpath of David Street into the front door. The walking distance is around 34 metres which is not excessive, compared to walking from say a basement in an apartment development. 
33 However, I am not convinced that this arrangement is convenient or secure as described in Standard B15 of Clause 55.03.10. This is a small development where design is from the ground up. To have to walk from one’s garage and around the street to get to the front door with one’s daily load is not a sign of convenience or security.

amenity impact on adjoining dwelllings

34 Amendments to the design as expressed in the substituted plans have resolved some of the non-compliances with Clause 55. As far as amenity impact is concerned, the proposal now meets the standards of side and rear setback (B17), but still falls short of the prescriptive standards of daylight to existing windows (B19) and overshadowing (B22).

35 Ms. Lint from 53 David Street bears the brunt of these adverse impacts. Apart from visual bulk, access to daylight and overshadowing, she also expressed concerns about overlooking from the first floor balconies of D1 and D2 into her front garden and across the road to the bedroom window of a dwelling on the north side of David Street. I should note that the proposal meets the overlooking standard in Clause 55.
36 To Ms. Gray, the additional overshadowing over the backyard of 53 David Street is minor and around the edges of existing shadow rather than at the centre of the backyard of 53 David Street. She submitted that any non-compliance with standards of Clause 55 will not be such as to have either a significant or unreasonable impact on the amenity of adjoining neighbours.

37 I beg to differ. The principal assessment criterion is whether the objectives of Clause 55 are met, and if not, analysis of how they are met against the decision guidelines nominated in the clause.

38 An absence of reasoning of how the objectives of Clause 55 can still be met does not give me the confidence that the extent of amenity impact is acceptable.
39 This is a case where seemingly minor departures from standards add to the extent of deficiencies, to the extent that the sum and total of modifications needed to address them are substantial, if not impossible.

Conclusion

40 I find the building massing facing the adjoining dwelling to the east excessive, amenity impact on this dwelling not achieving the objectives of Clause 55.04, and the location of parking spaces not achieving a convenient and secure criteria for development.

41 For these reasons, the decision of the Responsible Authority is affirmed, and no permit is to issue.

	Christina Fong

Member
	
	


� 	Section 4(2)(d) of the Victorian Civil & Administrative Tribunal Act 1998 states a failure to make a decision is deemed to be a decision to refuse to make the decision.  


� 	I have considered the submissions of all the parties that appeared and statements of grounds. I do not recite or refer to all of the contents of those documents in these reasons.  
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